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III.

JURISDICTION
This case was transferred from the Utah Supreme Court

pursuant to UCA § 78-2a-3(j) (1953)as amended.
IV.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1.

After a bench trial, was the trial court correct in
deciding that non-written, or implied easements,
that are not open and notorious, or that involve no
apparent and readily observable use, are not
extinguished upon sale of the servient estate to a
bona fide purchaser?

2.

Did the trial court err in granting Ms. Kajiyama an
additional easement in which to install a new water
line, thus, creating an additional cloud on Mr.
Boyington's title, even though she already owns an
alternative right of way that was created expressly
for this purpose?

3.

Did the trial court err in awarding Mr. Glenn a
prescriptive easement when he did not establish
twenty years of continuous use by his tenants or
himself at trial?

Standard of Review:
1.

Appellate court reviews trial court's conclusions
of law for correctness, j

Salt Lake City v. Silver Fork Pipeline Corp,, 5 P.3d 1206,
(Utah, 2000).
2.

An action to establish a right-of-way by
i

prescription over land is a case in equity in which
an appellate court is not bound to recognize the
trial court's findings if they appear to be
contrary to the evidence J
Richards v. Pines Ranch, Inc., 559 P.2d 948 (Utah 1977).

V. DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, RULES, AND REGULATIONS

11

Utah Code Ann. Const, Art. 6, 5 25 (1953).
All acts shall be officially published, and no act
shall take effect until sixty days after the
adjournment of the session at which it passed,
unless the Legislature by a vote of two-thirds of
i

all the members elected to each house, shall
otherwise direct.

-7-

2)

Utah Code Ann. § 57-3-102 (1953) as amended.
(1) A prescriptive easement may be established
if a water user has maintained a water conveyance
for a period of 20 years during which the use has
been:
(a) continuous;
(b) open and notorious; and
(c) adverse.
(2) If Subsections (1)(a) and (b) are
established, there is a rebuttable presumption that
the use has been adverse.

VI.

STATEMENT OF THE CASE.

A.

Nature of Case
This is a quiet title action.

easements.

It involves two implied

1) A water pipeline that runs beneath Plaintiff

Steven Boyington's

(Mr. Boyington) home and services

Defendant Kajiyama's

(Ms. Kajiyama) home.

This pipeline is

buried and does not appear on any of the vesting documents.
2) A driveway that runs from east to west along the north
border of Mr. Boyington's home property.

This driveway does

not appear on any vesting document as an easement or right
of way of any kind.

It has been used by Kajiyama and her

family since 1964 as a walkway to access the Kajiyama home.
At the time Mr. Boyington purchased his home and the vacant
lot adjoining to the north, the driveway was overgrown with

weeds and plants and was not covered by any kind of road
base.

Defendant Glenn (Mr. Glenn) and his tenants were

using a route to access his property that crossed another
neighbor's property.

As Mr. Glenn did not use the driveway

in question to access his property on a regular basis and
the Kajiyama family used it only as a walkway, the driveway
was overgrown and it was not obvious that there was a
regular use by any specific neighbor.
Mr. Boyington purchased his property with no notice of
the water pipeline, since it was buried and did not appear
on any recorded documents.

Mr. Boyington had only inquiry

notice of the driveway because it looked as if it had been
used at one time, but it was not obvious who was using it or
how often.
The vesting documents, recorded in the office of the
Salt Lake County Recorder, and stipulated to by the parties
prior to trial, indicate that both defendants own a right of
way that provides access to their individual properties from
the west from West Capital Street.

Vesting documents also

include a contract executed by prior owners of all the
properties that provides for a twelve foot wide utility
easement that is located directly to the north of the
driveway in question.
-9-

The defendants have never fully utilized the right of
way from West Capital Street because it is steep, needs
improvement, and is longer than the driveway over Mr.
Boyington's property.

Ms. Kajiyama has never utilized the

utility easement to relocate her water line because bedrock
lies directly beneath the surface soil, making the
relocation more difficult.

The defendants provided

testimony at trial that it is impossible to remove the rock
from the area of the easement so that the easement is
useable, but did not present any supporting evidence of this
allegation.

Even though both defendants own easements

through which they may legally access their property, both
for ingress and egress and to relocate utility lines, they
have opted to use the way of least resistence, which happens
to be over Mr. Boyington's property.
B.

Course of Proceedings
In the interests of accuracy and economy, the court

docket, as entered by staff is included below.
04-07-97 Note: FILED: COMPLAINT - Quiet Title Action filed
by Mr. Boyington - Judge David Young assigned.
05-07-97 Note: FILED: MOTION FOR ORDER ALLOWING SERVICE OF
COMPLAINT BY PUBLICATION - Defendants for original action
included RUSSELL ARCHIBALD, SAMUEL E BURTON, PHYLLIS
-10-

BURTON, GUST HEMMAN, ETTA HEMMAN, DAVID ARCHIBALD, MARY
ARCHIBALD AND JOHN DOES 1-20.
05-07-97 Note: FILED: ORDER FOR SERVICE OF COMPLAINT BY
PUBLI CAT I ON-SIGNE D.
06-11-97 Note: FILED: SUMMONS ON RETURN (SERVED KIMI
KAJIYAMA).
06-11-97 Note: FILED: PROOF OF PUBLICATION.
06-24-97 Note: FILED: MOTION FOR ORDER ALLOWING SERVICE OF
COMPLAINT BY PUBLICATION.
06-24-97 Note: FILED: ORDER FOR SERVICE OF COMPLAINT BY
PUBLICATION-SIGNED
06-27-97 Note: FILED: NOTICE OF INABILITY TO ENTER DEFAULTSUMMONS DOES NOT HAVE THE ADDRESS OF THE COURT
07-14-97 Note: FILED: ANSWER - By Scott Berry of Green and
Berry Attorneys for Mr. Glenn.
07-14-97 Note: FILED: COPY OF LETTER TO JAMES PALMER FROM
PEGGY PEARSON
08-21-97 Note: FILED: DEFAULT OF RUSSELL ARCHIBALD, SAMUEL E
BURTON, PHYLLIS BURTON, GUST HEMMAN, ETTA HEMMAN, DAVID
ARCHIBALD, MARY ARCHIBALD AND JOHN DOES 1-20.
08-21-97 Note: FILED: PROOF OF PUBLICATION
08-29-97 Judgment #1 Entered
08-29-97 Note: DEFAULT JUDGMENT
-11-

08-29-97 Note: 2217468
08-29-97 Note: DATE: 9-2-97
08-29-97 Note: TIME: 8:02 AM
08-29-97 Note: NOTE: SEE FILE
08-29-97 Note: FILED: DEFAULT JUDGMENT
08-29-97 Note: FILED: PROOF OF PUBLICATION
03-13-98 Filed: Certificate of mailing: plaintiff's first
set of interrogatories, requests for production of
documents, and

request for admissions, to defendants.

04-13-98 Filed: Response to request for Admissions (to Kimi
Kajiyama)
04-20-98 Filed: Motion for extension of time to answer
interrogatories and for leave of court to file counterclaim.
04-29-98 Filed: Response in Opposition to Defendant
Kajiyamafs Motion for Extension of Time to Answer
Interrogatories and for Leave of Court to File Counter
Claim.
05-12-98 Filed return: Certificate of Service

(G Smith , S

Russell Atty for Def Kajiyama served also)
Party Served: D Wilson, J Palmer Atty for Plaintiff.
Service Type: Mail
Service Date: May 12, 1998
06-10-98 Filed: Notice to Submit for Decision
-12-

06-23-98 Filed: Minute entry/ Def Kajiyama motion for
extension for time to answer interrogatories denied and her
motion to file counterclaim is granted.
06-29-98 Filed: Motion to Dismiss for Failure to State a
Claim Upon Which Relief Could be Granted.
07-13-98 Filed: Memorandum in Opposition to Defendant
Kajiyamafs Motion to Dismiss for Failure to State a Claim
Upon Which Relief may be Granted.
07-15-98 Filed: Reply Memorandum in Support of Motion to
Dismiss for Failure to State a Claim Upon Which Relief Could
be Granted.
07-15-98 Filed: Notice to Submit for Decision.
07-16-98 Filed order: Minutes/Def Kajiyama motion to dismiss
for failure to state claim is denied as untimely.

This

minute entry shall serve as order of the Court.
Judge D. Young
Signed July 16, 1998
08-24-98 Filed: Withdrawal of Counsel (for def Larry Glenn)
08-28-98 Filed: Certificate of Service of Plaintiff's
Response to Defendant Glenn's first set of Requests for
Production of Documents
09-02-98 Filed: Notice to Appear or Appoint Counsel (notice
to Def. Larry Glenn)
-13-

09-08-98 Filed: Affidavit of Randy L Pearson
09-08-98 Filed: Affidavit of Kevin Bruce Mahaffey
09-08-98 Filed: Motion for Temporary Restraining Order
09-08-98 Filed: Entry of Appearance of Counsel (Steven C
Russell attorney for Def Larry Glen)
09-28-98 Filed: Memorandum in Opposition to Defendants
Motion for Temporary Restraining Order and Request for Oral
Argument.
09-29-98 Filed: Notice to Submit for Decision

(Def. motion

for TRO)
09-29-98 Filed: Reply Memorandum in Support of Motion for
Temporary Restraining Order
09-29-98 Filed: Counterclaim (Def)
09-29-98 Filed: Counterclaim
09-29-98 Filed: Counter 2K-10K
09-29-98 Fee Account created

Total Due:

09-29-98 COUNTER 2K-10K
60.00

60.00

• Payment Received:

Note: Code Description: COUNTER 2K-10K

10-02-98 Filed: Minute entry/ Oral argument 10-23-98 @ 8:30
am on def motion for TRO
10-09-98 ORAL ARGUMENT scheduled on October 23, 1998 at
08:30 AM in Third Floor - S35 with Judge YOUNG.
-14-

10-21-98 Filed: Reply to Counterclaim (Pla)
10-23-98 Minute Entry - Minutes for ORAL ARGUMENT.
Judge:

DAVID S. YOUNG

Clerk:

taunah

PRESENT
Plaintiff's Attorney(s): JAMES W. PALMER
Defendant's Attorney(s): STEVEN C RUSSELL
Video
HEARING
This matter comes before the Court on defendant's
motion for
Mr. Russell.

temporary restraining order which is argued by
Mr. Palmer argues opposition.

The Court

grants said motion and authorizes a $300.00 bond to be
posted.

This matter is to proceed with dispatch.

Mr.

Russell is to prepare order consistent with the Court's
ruling.
11-06-98 Filed: Notice of Posting Bond
11-06-98 Bond Account created

11-06-98 Bond Posted
300.00

Total Due:

300.00

Payment Received:

11-12-98 Filed order: Temporary Restraining Order
Judge D. Young
Signed November 12, 1998
-15-

07-26-99 Filed: Certificate of Readiness for Trial
07-30-99 Filed: Plaintiff's Objection to Defendants'
Certificate of Readiness for Trial
09-03-99 Note: **Per D.S. Young:

Set for ICC hearing.

09-07-99 Notice - NOTICE for Case 970902402 ID 416157
IN-COURT CONFERENCE is scheduled.
Date: 10/20/1999
Time: 09:00 a.m.
Location: Third Floor - S35
Third District Court
450 South State
SLC, UT

84111-1860

Before Judge: DAVID S. YOUNG
Pretrial and trial dates will be scheduled at this hearing.
09-07-99 IN-COURT CONFERENCE scheduled on October 20, 1999
at 09:00 AM in Third Floor - S35 with Judge YOUNG.
10-20-99 PRETRIAL CONFERENCE scheduled on January 05, 2000
at 09:00 AM in Third Floor - S35 with Judge YOUNG.
10-20-99 BENCH TRIAL scheduled on January 19, 2000 at 10:00
AM in Third Floor - S35 with Judge YOUNG.
10-20-99 Minute Entry - Minutes for Property Rights
Judge:
Clerk:

DAVID S. YOUNG
taunah
-16-

PRESENT
Plaintiff's Attorney(s): JAMES W. PALMER, DONALD R.
WILSON
Defendant's Attorney(s): STEVEN C RUSSELL
Pretrial conference is set for 1-5-2000 at 9:00 am
and a one day

trial is set for 1-19-2000 at 10:00 am.

PRETRIAL CONFERENCE is scheduled.
Date: 01/05/2000
Time: 09:00 a.m.
Location: Third Floor - S35
Third District Court
450 South State
SLC, UT

84111-1860

Before Judge: DAVID S. YOUNG
BENCH TRIAL.
Date: 01/19/2000
Time: 10:00 a.m.
Location: Third Floor - S35
Third District Court
450 South State
SLC, UT

84111-1860

Before Judge: DAVID S. YOUNG

-17-

10-21-99 Filed order: Scheduling Order and Bench Trial
Notice
Judge D. Young
Signed October 21, 1999
01-05-00 Minute Entry - Minutes for Pretrial Conference
Judge:
Clerk:

DAVID S. YOUNG
taunah

PRESENT
Plaintiff's Attorney(s): DONALD R. WILSON
Defendant's Attorney(s): STEVEN C RUSSELL
This matter is ready to proceed to trial as scheduled for 119-00.

Counsel are to hold other days in that week, and are

to keep in contact with clerk.
01-10-00 Filed: Witness and Exhibit list
01-13-00 Filed: Witness and Exhibit List
01-18-00 BENCH TRIAL rescheduled on January 20, 2000 at 09:30
AM
Reason: Bumped by a high priority case.
01-20-00 Filed: Supplemental Witness and Exhibit List
01-20-00 Filed: Stipulations
01-20-00 Notice - Final Exhibit List
01-20-00 Minute Entry - Minutes for Bench Trial
Judge:

DAVID S. YOUNG
-18-

Clerk:

taunah

PRESENT
Plaintiff(s): STEVEN B BOYINGTON
Defendant(s): LARRY R GLENN,

KIMI KAJIYAMA

Plaintiff's Attorney(s): DONALD R. WILSON
Defendant's Attorney(s): STEVEN C RUSSELL
TIME: 9:45 Comes now respective counsel and make
their opening statements.

Stipulation is stated and filed.

TIME: 10:14 Larry Glenn; Randy Pearson; and Kimi
Kajiyama testify on direct by Mr. Russell and cross by Mr.
Wilson.

11:15. Court stands in recess until 1:30 pm (Judge

and parties to view on site the property in question).
TIME: 1:42 Peggy Pearson; Nancy Pearson; and Kevin
Bruce Mahaffey testify on direct by Mr. Russell and cross by
Mr. Wilson.
Mr. Russell motion for exclusionary rule is granted.
Mr. Russell will call one witness out of order.
TIME: 2:00 Steven Boyington testifies on direct by
Mr. Wilson and cross by Mr. Russell.
TIME: 2:30 Aria Funk; Shawn D Johnson; Trevor DeReus
testify on direct by Mr. Wilson and cross by Mr. Russell.

-19-

TIME: 3:04 Witness called out of order:

Daniel L

Andrus testifies on direct by Mr. Russell and cross by Mr.
Wilson.
TIME: 3:18 Steven Boyington testifies as rebuttal
witness.
Exhibits #1-12 are received.
TIME: 3:25 Comes now respective counsel and make
their closing arguments.
TIME: 3:45 Court states findings for the record
finding that plaintiff does not prevail re quiet title.
Further findings stated for the record.
released.

Bond may be

Mr. Russell to prepare findings and order

consistent with ruling of the Court.
TIME: 4:00 Recess.01-20-00 Tracking started for Stay
/ Clerk Stay.

Review date Mar 01, 2000.

01-26-00 Tracking started for Exhibit.

Review date

Apr 20, 2000.
03-03-00 Tracking - Stay / Clerk Stay, changed to Review date
Apr 01, 2000.
03-22-00 Filed order: Findings of Fact and Conclusions of Law
Judge D. Young
Signed March 22, 2000
03-22-00 Filed order: Judgment and Order
-20-

Judge D. Young
Signed March 22, 2000
03-22-00 Tracking ended for Stay / Clerk Stay.
03-22-00 Case Disposition is Judgment bench trial.
Disposition Judge is DAVID S YOUNG
04-17-00 Filed: Notice of Appeal
04-17-00 Fee Account created

Total Due:

04-17-00 APPEAL
190.00

Payment Received:
Note: Code Description: APPEAL

04-18-00 Bond Account created
04-18-00 Bond Posted
300.00

190.00

Total Due:

300.00

Non-Monetary Bond:

04-18-00 Note: Forwarded Cert/Copy of Notice of

Appeal to Supreme Court.
04-18-00 Note: Forwarded another envelope of exhibits - Total
exhibits sent up - 2 envelopes
04-18-00 Filed: Certificate of Mailing
04-20-00 Filed: Supreme Court Letter to Donald R. Wilson &
James W. Palmer (SC # 20000312-SC) - Notice of Appeal
received by Supreme Court.
04-24-00 Filed: Stipulation for Order Releasing Funds
Deposited with the court.

-21-

05-02-00 Filed order: Order Releasing Funds Deposited
with the Court
Judge D. Young
Signed May 02, 2000
05-03-00 Trust Account created
300.00

05-03-00 Bond Transfer/Refund

-300.00

Payment Received:

05-03-00 Bail/Bond Refund

Received:
15880

Total Due:

300.00

Trust Payout:

Payment

05-03-00 Bail/Bond Refund Check #

300.00

05-04-00 Note: Check # 15880 was mailed to Affordable Legal
Advocates at 180 South 300 West #170

SLC, UT

84101.

06-22-00 Filed: Supreme Court order (SC # 20000312-SC) transferred to Court of Appeals for disposition.
06-26-00 Filed: Notice of Filing of Transcript: proceedings
held 01/20/00.
06-26-00 Filed: Reporter's Transcript of Proceedings: Bench
Trial held 01/20/00.
06-28-00 Filed: Letter from Court of Appeals (Case assigned
to Court of Appeals - #20000312-ca)
07-03-00 Note: RECORD/INDEX forwarded to Court of Appeals: 1
file (unpaginated)

-22-

04-12-01 Filed: Court of Appeals letter to Third District
Court Appeals
04-30-01 Note: INDEXED: CERT. COPY OF INDEX FORWARDED TO
COURT OF APPEALS

C.

Disposition of Trial Court
After bench trial, trial court decided against Mr.

Boyington, granted both defendants prescriptive, necessary
and a second utility easement across his property.
G.

RELEVANT FACTS
1.

A title search and report on the property which is
the subject of this matter does not show any
easements or rights of way over the plaintiff's
described property. Exhibits

2.

1,

2.1

The subject property of this lawsuit is owned in fee
simple by the plaintiff, Steven B. Boyington.

Exhibits
3.

1,2.

The plaintiff was not required to have a licensed
title abstractor testify as to the ownership and
right of way of the subject property as specified in

Reference to attached supporting documents is made to the
exhibits included in the addendum.
-23-

paragraphs 1 and 2, above.

Exhibit

5,

Stip.

Between

Parties.
The subject property and adjacent areas have been
surveyed by a licensed surveyor, J. F. Varoz, and
the complete report of that survey was entered into
evidence and accepted by the Court as to those
matters covered by that survey, without the
necessity of having said surveyor appear and testify
as to the authenticity of said survey.

Exhibits

1,

2.
A public right of way deed was granted and recorded
in the office of the Salt Lake City Recorder,
running east and west, north of the defendant's
property, as shown on the official plat of subject
property and on the Record of Survey prepared by J.
F. Varoz & Associates, dated March 12, 1997.

Exhibits

2,5.

The following documents were admitted into evidence
as the original vesting documents starting the chain
of title for each of the parties in this suit towit, Steven B. Boyington, Larry R. Glenn, and Kimi
Kajiyama, in the Office of the Salt Lake County
Recorder:
-24-

a.

Warranty deed dated April 18, 1994, Leland
P. Herrick, grantor, Steven B. Boyington,
grantee, recorded as entry #5797546 in
book 6902 at page 2125.

b.

Notice of Contract dated June 17, 1977,
David J. Paxton and Phyllis Paxton,
sellers, and

Larry R. Glenn, buyer,

recorded June 20, 1977 at 10:40 a.m. as
entry #2959140 in Book 4505 at pages 1252
& 1253.
c.

Warranty Deed dated December 23, 1977 W.
W. Kirton, Jr. and Arlene S. Kirton,
grantors, and Kimi Kajiyama, grantee,
recorded March 24, 1978 as entry #3082437
in book 4643 at page 1508.

7.

Exhibits

1-4.

The water supply line that supplies Ms. Kajiyama's
house is buried and runs beneath Mr. Boyington's
house.

8.

TR. at

50.2

Ms. Kajiyama's water line does not appear on any of
the vesting documents. Exhibits

1-1.

Reference to the trial transcript is cited as TR.
-25-

Ms. Kajiyama and her family moved into her home
sometime in 1964.

TR. at

63.

From the time the Kajiyama family moved into her
home until the date of trial no one in the family
accessed that house on a regular'basis via motor
vehicle.

TR. at

45-70.

From that date he purchased his home in 1911,

Mr.

Glenn, and his tenants and visitors, accessed his
property by crossing property owned by Mr. And Mrs.
Funk, which is situated to be South of Mr. Glen
property.

TR. at

26-43.

Some time in 1993 or 94, Mr. And Mrs. Funk had an
attorney draft and deliver a cease and desist letter
to Mr. Glenn demanding that he stop trespassing
across their property to accessed his.

TR. at

95-

104.
Sometime in 1997, and while Mr. Boyington was outof-town on a business trip, Mr. Glenn hired an
excavation company to soften the grade and add road
base to the driveway in question.

TR. at

43-45.

It was some time after Mr. Glenn received the cease
and desist letter from the Funk's that he and his
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tenants started using the driveway in question on a
TR. at

regular basis.

45-70.

The sole question of law for this Court to determine
is whether the defendants have established a
prescriptive easement or an easement by necessity
over the plaintiff's property described in the
complaint.

Mr. Boyington purchased a duplex located at 633
North Victory Road, Salt Lake City, Utah which is
more particularly described in Exhibit " 1 " attached
hereto, which is a copy of appellant's Warranty
Deed, on or about April 18, 1994.

This property is

also described in Exhibit 3 attached hereto, and
shall be known throughout as ''Tract 1."

Exhibit

1.

Mr. Boyington purchased an unimproved building lot
located immediately adjacent and to the South of
Tract 1, which is more particularly described in
Exhibit 2 hereto attached, which is a copy of Mr.
Boyington's Trust Deed and will be referred to
hereafter as "Tract 2", on or about October 17,

1996.

Exhibit

2.
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20.

Running across the Northern boundary of Tract 1, and
entirely situated upon Tract 1, is a graveled
driveway of undetermined origin.

21.

Exhibit

1.

Both defendants in this case own property situated
along the Western border of plaintiff's Tract 1
property.

22.

5.

Bench trial of this matter was held on January 21,
2000.

23.

Exhibit

TR. at

1.

Subsequent to trial the court entered its decision,
to wit:
1.

The defendants were awarded a prescriptive
easement over Mr. Boyington's Tract 1
property.

2.

Defendants were awarded a utility easement
over Mr. Boyington's Tract 1 property.
TR. at

VIII.
1.

150-160.

SUMMARY OF ARGUMENTS.

The trial court erred in granting Ms. Kajiyama a second
utility easement.

There was no evidence of the

existence of the water line on the vesting documents as
required by the Utah Constitution and the Utah Code.
The water line was not open and notorious as required by
-28-

the code for a prescriptive easement for water supply
lines.

Ms. Kajiyama already owns an easement across Mr.

Boyington's property, which was provided for expressly
by the previous owners.

Additionally, the trial court's

grant of an additional easement for the water line was
an unlawful expansion of any right she may have had.
Ms. Kajiyama's counter claim for an additional easement
across Mr. Boyington's property should have been denied.
The trial court's grant should be reversed.
The trial court erred in recognizing the existence of a
prescriptive easement for Ms. Kajiyama.

As a bona fide

purchaser, Mr. Boyington had only inquiry notice of the
possibility that an easement existed when he purchased
the property.

When he performed the necessary inquiry,

he found that Ms. Kajiyama already owns an express
easement that provides her access to her property from
another direction. It was not necessary for the court to
further burden Mr. Boyington's property on her behalf.
The trial court's recognition of the continuing
existence of a prescriptive easement should be reversed.
The trial court committed a material error in deciding
Mr. Glenn has established a prescriptive easement across
Mr. Boyington's property.

Mr. Glenn had accessed his
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property by crossing property owned by his neighbors to
the south from the time he purchased his property until
after Mr. Boyington purchased his property.

Mr. Glenn

also owns an express right of way allowing him to access
his property from the west.
property was never necessary.

Crossing Mr. Boyington's
Mr. Glenn has gone to

great lengths to avoid making the necessary improvements
to his express right of way while using the property of
his neighbors.

The Court should reverse the trial

court's grant of a prescriptive easement on behalf of
Mr. Glenn.
XI.

ARGUMENT.

Issue 1.
The trial court erred in deciding that non-written or implied
easements, that are not open and notorious, or that involve
no apparent and readily observable use, are not extinguished
upon sale of the servient estate to a bona fide purchaser.
Point of Law I
Mr. Boyington is a bona fide purchaser and the trial court
erred in finding he had notice of the alleged implied
easements
A bona fide purchaser is defined as "one who buys
something for value without notice of another's claim to the
item or of any defects in the seller's title; one who has, in
good faith paid valuable consideration for property without
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notice of prior adverse claims.'' Black's Law Dictionary (7th
ed. 1999), purchaser.

Notice is defined as:

1. Legal notification required by law or agreement, or
imparted by operation of law as a result of some fact
(such as the recording of an instrument); definite,
legal cognizance, actual or constructive, of an
existing right or title. A person has notice of a fact
or condition if that person (1) has actual knowledge of
it; (2) has received a notice of it; (3) has reason to
know about it; (4) knows about a related fact; or (5)
is considered as having been able to ascertain it by
checking an official filing or recording. 2. The
condition of being so notified, whether or not actual
awareness exists. 3. A written or printed
announcement.
Black's Law Dictionary (7th ed. 1999), notice.

Utah's

recording statutes exist to provide such notice to purchasers
of real property.

This court has held previously on the

purpose of the recording statutes as being:
y

a method by which a transferee can protect himself
from intervening claimants.' Horman v. Clark, 744
P.2d 1014, 1016 (Utah Ct.App.1987) (citation
omitted). This is because intending purchasers and
encumbrancers should be protected against the evils
of secret grants and secret liens and the subsequent
frauds attendant upon them. To that end, it is
provided that an innocent purchaser, having no
notice of liens or adverse claims not disclosed by
the records in the manner prescribed by the statute,
will hold land as against such claims and liens. 66
Am.Jur.2d Records and Recording Laws § 48 (1973)
(footnote omitted).
Johnson v. Hialey, 989 P.2d 61, (Utah App.,1999)(citations
original). See

also,

Crowther v. Mower, 876 P.2d 876, (Utah

App.,1994); Larson v. Overland Thrift and Loan, 818 P.2d
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1316,

(UtahApp., 1991).

In cases where evidence exists to

raise a question of the possible existence of a claim against
real property, the purchaser is said to have inquiry notice.
Inquiry notice "occur[s] when circumstances arise that should
put a reasonable person on guard so as to require further
inquiry on his
part.

First American Title Ins, Co. v. J.B. Ranch, Inc., 966

P.2d 834, (Utah, 1998).

When circumstances arise that are

sufficient to place a purchaser on inquiry notice, having a
title search performed and interviewing owners of the
neighboring properties is sufficient to satisfy the legal
requirements of inquiry notice.

Diversified Equities, Inc.

v. American Sav. & Loan Ass f n, 739 P.2d 1133, (Utah App.,
1987) .
The parties stipulated to the vesting documents of all
properties.
water

None of the documents include mention of the

line or the driveway.

Mr. Had title searches

performed on both his properties.

The vesting document for

Mr. Boyington's Tract II property shows an express easement
in the name of the defendants.

Examination of this document

indicates that the primary purpose of this easement is to
provide a right of way for utilities.

It is reasonable to

conclude that the owners of that easement installed their
-32-

utility lines within the area they set aside for that
purpose.

It would not be reasonable to conclude, even with

no knowledge of the utility easement that the neighbors of
the property you seek to purchase have run their water line
under the house.
Both defendants have unimproved dirt driveways that
commence at West Capital Street and end at their respective
residences.

Both these driveways were open and notorious at

the time Mr. Boyington purchased his property.

Mr. Boyington

had no clear reason to believe that his neighbors had the
need to use his property that they alleged at trial.
Therefore, it is reasonable to conclude that Mr.
Boyington had no notice of the defendants' claims when he
purchased his property.

Mr. Boyington is a bona fide

purchaser without notice of the defendants' claims against
his property.
Point of Law II
Neither Ms. Kajiyama's water supply line nor either
defendants' use of the driveway was open and notorious at the
time of the ownership transfer, so deciding that these
encumbrances transferred with the title to Mr. Boyington was
an error by the trial court

Utah Code provides for a prescriptive easement to be
granted for a water supply line that exists at the time a
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purchaser takes title to property even though there is no
recorded claim to the easement, but the line must be open and
notorious.

Utah Code Ann. § 57-3-102 (1953) as amended.

Open is defined as:

1. Manifest; apparent; notorious. 2.

Visible; exposed to public view; not clandestine. 3. Not
closed, settled, fixed, or terminated. Black's Law
Dictionary, (7th ed. 1999), open.

Notorious is defined as:

1. Generally known and spoken of. 2. (Of the possession of
property) so conspicuous as to impute notice to the true
owner.

Black's Law Dictionary, (7th ed. 1999), notorious.

Ms. Kajiyama's water line is buried.
apparent, or exposed to public view.

It is not visible,

The trial court

violated section 57-3-102 when it granted the easement for
its protection.
Furthermore, the defendants' use of the driveway was not
open and notorious either.

Mr. Glenn had accessed his

property from West Capital Street for almost twenty years
before he was cut off and started using Mr. Boyington's
property.

The use of the servient estate must be for twenty
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continuos by the person claiming the right, and for use in
the same manner as it was used during the same twenty years.
Big Cottonwood Tanner Ditch Co. v. Moyle, 159 P.2d 596.
(Utah. 1945); Nielson v. Sandberq, 141 P.2d 696. (Utah.
1943); Robins v. Roberts. 15 P.2d 340. (Utah. 1932); Bolton
v. Murphy. 127 P. 335. (Utah. 1912); 25 Am. Jur. 2d Easements
And Licenses In Real Property § § 81-101.
Argument
The Kajiyama family only walked across the driveway.
There was no reasonable possibility that Mr. Boyington could
have known about this use, short of spending several days at
the property watching the driveway to assure that no one used
it regularly.
Point of Law III
As a bonafide purchaser, Mr. Boyington took ownership of his
property with no implied easements, they terminated upon his
closing

When in it not necessary for the owners of the dominant
estates to use the servient estate for access, and the
purchaser of the servient estate has insufficient notice of
-35-

the use, the implied easements terminate upon purchase.
Tiller v. Hinton, 482 N.E.D. 946, (Ohio Aug. 09, 1985)

Back

hausen v. Mayer, 234 J.W. 904, 74 ALR 1245 (Wis. Feb 10,
1931); 4 0 Oklahoma L. Rev. 3

and the Subsequent

Purchaser

The Problem

Without

Notice

of Hidden

Easements

(1987).

Argument
Mr. Boyington was a bona fide purchaser when he bought
his property. Though there was a water supply running beneath
his home, it was not open and notorious.

Mr. Boyington had

no legal notice of the water line or that the defendants were
using the Tract I property when he purchased it.

The

defendants' claims to easements for the water line and the
use of the driveway terminated when Mr. Boyington closed on
his sale, if they ever existed at all.
Issue 2.
Did the trial court err in granting Ms. Kajiyama an
additional easement in which to install a new water line,
thus, creating an additional cloud on Mr. Boyington's title,
even though she already owns an alternative right of way that
was created expressly for this purpose?
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Point of Law
By granting Ms. Kajiyama an additional easement for her water
line the trial court unlawfully enlarged whatever rights she
may have had
"The general rule is that the extent of a prescriptive
easement is measured and limited by its historic use during
the prescriptive period. See McBride v. McBride, 581 P.2d
996, 997 (Utah 1978). "The right cannot be enlarged to place
a greater burden or servitude on the property." Nielson v.
Sandbera, 105 Utah 93, 141 P.2d 696, 701 (1943). Valance v.
Fitzgerald, 961 P.2d 305, (Utah, 1998)(citations original).
Argument
Ms. Kajiyama's water line has been buried beneath Mr.
Boyington's house presumably since it was installed. If an
implied easement is to be granted anywhere, it should be
where the pipeline is situated.

By granting an easement for

the pipeline in the same location as the driveway, the trial
court granted her additional rights to which she is not
legally entitled.
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Issue 3.
Did the trial court err in awarding Mr. Glenn a prescriptive
easement when he did not establish twenty years of continuous
use by his tenants or himself at trial?
Point of Law
Evidence presented at trial by Mr. Glenn proves that he did
not fulfill the requirements of a prima facie case for a
prescriptive easement for himself, and should not have been
granted one.

It is very well established in Utah that in order to
establish a prescriptive easement, it is necessary to show a
use of the servient estate that is: 1) open; (2) notorious;
(3) adverse; and (4) continuous for at least twenty years.
Potter v. Chadaz, 977 P.2d 533, (Utah App., 1999); Orton v.
Carter, 970 P.2d 1254, (Utah 1998).

Mr. Glenn and his tenant

Mr. Mahaffey, both testified that for approximately twenty
years prior to the date Mr. Glenn made the improvements to
the driveway on Mr. Boyington's property, they used the
Funk's property to access Mr. Glenn's house.

They even built

a garage facing the Funk's property for that purpose.
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Argument
As there was no evidence presented to contradict Mr. Glenn's,
the case was not proved that he is entitled to an implied
easement over Mr. Boyington's property.
X.

CONCLUSION
Mr. Boyington is an innocent victim.

He purchased two

pieces of real property because he liked the area, and he
thought he was making a good investment.

He moved next door

to Mr. Glenn and Ms. Kajiyama who were there for twenty years
and forty years before him, respectively.
of the land", he did not.

They knew the "lay

Mr. Boyington did all that was

expected of him, all the law requires, prior to closing.

He

had no prior knowledge that any of his neighbors had any
claims against his property what so ever.

The trial court's

decision to burden his property with implied easements was
grossly unjust as well as unlawful.
On the other hand, Mr. Glenn is nothing more than an
opportunist.

He has gone to great expense, and worked very

hard to alter his neighbors' properties to suit his needs.
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If he would have made the same investment in his own rights
of way, this suit would never have been necessary.
Ms. Kajiyama was going to move her water line, or
petition for an easement to protect it.

But she never did.

She and her family have walked to and from her house for
forty years rather than improve the right of way to which
they have an express right.

It is just easier to use her

neighbors' property than to improve her own.
Neither defendant in this case submitted sufficient
evidence to prove a prima facie case for an implied easement
of any kind across Mr. Boyington's land.

The trial court was

incorrect in both its findings of fact, and its legal
conclusions.

The judgment should be reversed, and title to

Mr. Boyington's property should be cleared.

Respectfully submitted this 13th day of July, 2001.

JamWsMjfc Pa lme r
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FIDELITY NATIONAL TITLE INSURANCE COMPANY
SCHEDULE A
File Number 116619U
1. Effective Date July 19, 1993

at 8:00 a.m.

2. Policy or policies to be issued:

Amount

(A) ALTA Owner's Policy - Proposed Insured:

Premium

47,000.00 $

367.00

$
$
$
$

367.00

STEVEN B. B0YINGT0N
(B) ALTA Loan Policy - Proposed Insured

$

Endorsements:
Certificate of Taxes Due
Survey
Additional Charges (if any)
TOTMJ

3. The estate or interest in the land described or referred to in this commitment and ooverec
herein is fee simple and title thereto is at the effective date hereof vested in:
L. PAUL HERRICK and JULIE P. HERRICK, as TRUSTEES OF THE L. PAUL HERRICK LIVING TRUST Uhde
Agreement dated March 11, 1991, and LELAND PAUL HERRICK, as his sole and separate property
as their interests may appear
4. The land referred to in this cxxnititnent is described as follows:
CcniTencing at the Southeast Corner of Lot 8, Block 34, Plat "E", Salt Lake City Survey;
thenoe North 31°30f West 5 rods; thenoe West 59.55 feet; thenoe South 17°43f East 73.24
feet; thence East 81.3 feet to the point of beginning.

Property Address: 633 North Victory Road
Salt Lake City, Utah 84108
sued At Guardian Title Ccnpany of Utah

INQUIRES SHOULD BE DIRECTED TO:
David Johnson, Escrow Officer
Union Park Branch, 255-8886

cm T - l l (12-82)
arican Land T i t l e Association Conniitment - 1966

tedule A

Exhibit 2

File No. 116619U

FIDELITY NATIONAL TITLE INSURANCE COMPANY

SCHEDULE B - SECTION 1
Requirements

The following are the requirements to be oonplied with:
Item (a) Payment to or far the aooount of the grantors or mortgagors of the full
consideration for the estate or interest to be insured.
Item (b) Proper instnment(s) creating the estate or interest to be insured must
be executed and duly filed for record, to-wit:
1. Correction Quit Claim Deed, dated July 1992, recorxaed August 24, 1992, in Book 6505,
at Page 2598, as Entry No. 5316574, for the purpose of oarrectiixj the legal
description.

in T-12 (1-81)
Valid Only if Schedule B and Cover Are Attached
srican Land Title Association Qxmritment-1966
fcedule B-Secticn 1

File No. 116619U

FIDELITY NATIONAL TITLE INSURANCE COMPANY
SCHEDULE B - SECTION 2
Exceptions
>e policy or policies to be issued will contain exceptions to the following unless the same
:e disposed of to the satisfaction of the Ccnpany:
1. Rights or claims of parties in possession not shown by the public records.
2. Easements, or claims of easement, not shown by the public records.
3. Discrepancies, conflicts in boundary lines, shortage in area, encroaciinents, and any fact!
which a correct survey and inspection of the premises would disclose and which are not
shown by the public records.
4. Any lien, or right to a lien, for services, labor or material heretofore or hereafter
furnished, iuposed by law and not shown by the public records.
5. Defects, liens, enajmbranoes, adverse claims or other matters, if any, created, first
appearing in the public records or attaching subsequent to the effective date hereof but
prior to the date the proposed insured acquires of record for value the estate or
interest or mortgage thereon covered by this Conrnitment.
6. Taxes for the year 1993 now accruing, not yet due and payable. 1992 taxes have been paid j
the amount of $499.99, as to Tax Parcel No. 08-36-230-025.
NOTE: Salt Lake County Treasurer
Telephone No. 468-3404.
7. Said property is located within the boundaries of Salt Lake City and is subject to all
assessments and service charges levied thereunder.
NOTE: Any outstanding assessments must be paid prior to closing.

NOTE: EXCEPTION
N/A
POLICY TO BE ISSUED HEREUNDER.

WILL NOT APPEAR IN THE MORTGAGE

* Owner's Policy of title insurance conmitted for in this Ctanmiitment, if any, shall contain,
addition to the Items set forth in Schedule B - Section 2, the following Itons:
(1) The Deed of Trust, if any, required under Schedule B - Section 1, Item (b).
(2) Unpatented mining claims; reservations or exceptions in patents or in Acts autftorizirxj
the issuance thereof.
(3) Any and all unpaid taxes, assessments and unredeemed tax sales.
(4) Water rights, claims or title to water.
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Warranty Deed
FARRELl T. WANKIER, JR. end DiANNA R. WANKIER. *
of: Soft like City. Utah
hereby CONVEYS am WARRANTS to
STEVEN B. BOYINGTON,

a single man, ORANTEE

of: 033 North Victory Road, Salt Lake City. Utah $4103
for the sum of Ton OoMars and Other Bond and Valuable Cormderetm. the foBowing described fact of tend io
Salt lake County, State of Utah:

Commencing ot the Southeast corner of Lot 0, Block 34, Plot T, Soft Leke City Survey,
thence North 31 *30' West 44.07 hot; thence West 100 feet: theme Sooth 31930'Eost 44.01
feet; thence Eest 100 feet to the point of beginning.
Subject to o right of way oyer the South 14.07 feet thereof.
{

j

fa

ID HOB 36 230

024

Sub/act to oasamaots. restrictions andrightsof my camntfy of record and toe garnet property taxes
for the current year end thereafter.
WITNESS the hand ot said Grantors this /9ft

day of October, 1936.

Signed m the presence of:
FARMU T. WANKIER. JR.

'OEAA'NA /?. WAMikR
State of Utah
Cowry of Salt Lake
On the / 7 & J day ot October. 199S personally appeared before me Fa/reft T. Wonkier and Dunne
R. Wankiar, being the signers of the foregoing mtwment who duly acknowledged to ma that they executed the
santt.

rUN

$ft&?fi

f

Murray, Utah

84107
Buyer's Statement

Buyer:

Seller:

STEVEN B. BOYINGTON

FARRELL T. WANKIER, JR.
DEANNA R. WANKIER
Property Address
635 North Victory Road
Salt Lake City, Utah 84103
Debits

Credits

|

25,000.00

I Purchase Price
II Earnest Money Deposit

8.14

1 Payment of 1996 Taxes 10/18/96 - 1/1/97
|| Assessments H Escrow Closing Fee to Surety Title Agency

100.00

|| Recording Fees: Warranty Deed, Trust Deed

26.00
275.00

|| Owners policy of title insurance
Trust Deed & Note with seller

20,000.00

| Interest 10/18/96 - 10/15/96 ® $4.93 per day
|| x 2 days
1/2 Escrow setup fee to Wynwood Contract
Services

9.86
17.50

1
Totals

25,426.64

20,009.86 |

I Balancing Totals

20,009.86

20,009.86

1 Amount Due from Buyer

-5,416.78
11

0.00 ||

•—•*

The undersigned hereby acknowledges that it has reviewed the above disclosed figures
and accepts said figures as true and correct.
BUYER:

^W^^.j^rSfcb
Steven B. BoyincfQSCO
Date

/\

Surety Title
File 832669B

Waiver
BuyerfsJ:
STEVEN B. BOYINGTON
Seller(s):
FARRELL J. WANKIER, JR. and
DEANNA R. WANKIER
Property:

633 North Victory Road, Salt Lake City, Utah 84103

The undersigned Lenderfsl hereby agreefsj and consentfsj to waive any and all required ALTA Lender
Policy Title Insurance for the Loan on subject property in the amount of $20,000.00. Lenderfsl indemnifies and
holds harmless SURETY TITLE AGENCY, FIRST AMERICAN TITLE INSURANCE COMPANY and Escrow Officer,
Brenda B. Jones, from any and all liability pertaining to said loan should any claim arise thereto.
Dated this

day of October, 1996.

Deanna R. Wankier

Surety Title Agency
141 East 5600 South, Suite 100
Murray, Utah 84107
(801)268-8333
File H32669B
Mail Tax Notice to Grantee at Address Below

Warranty Deed
FARRELL T. WANKIER, JR. and DEANN A R. WANKIER, GRANTOR
of: Salt Lake City, Utah
hereby CONVEYS and WARRANTS to
STEVEN B. BOYINGTON, a single men, GRANTEE
of: 633 North Victory Road, Salt Lake City, Utah 84103
for the sum of Ten Dollars and Other Good and Valuable Consideration, the following described tract of land in
Salt Lake County, State of Utah:
Commencing at the Southeast corner of Lot 9, Block 34, Plat "E", Salt Lake City Survey,
thence North 31 °30' West 44.07 feet; thence West 100 feet; thence South 31 °30' East 44.07
feet; thence East 100 feet to the point of beginning.
Subject to a right of way over the South 14.07 feet thereof.
Tax ID #08-36-230-024
Subject to easements, restrictions and rights of way currently of record and the general property taxes
for the current year and thereafter.
WITNESS the hand of said Grantors this / # # day of October, 1996.
Signed in the presence of:
)
J
J
)
State of Utah
County of Salt Lake

FARRELL L WANKIER, JR.
/s&P&eTM-**:*
J^X/^^
OEANNA R. WANKlti

f

)m
J

On the /7M
day of October, 1996 personally appeared before me Farrell I Wankier and Deanna
R. Wankier, being the signers of the foregoing instrument who duly acknowledged to me that they executed the

My Commission Expires:

J/sZt/Zt

1099S INPUT FORM
Hie H32669B
.
,
Closing Date: W l / f t Property Address: 635 North Victory Road, Salt Lake City, Utah 84103

PROPERTY DESCRIPTION: 1 Principal Residence? YES NO (W
CONTRACT SALES PRICE (Line 401 of H.U.D.-1 Form): $ 25.000.00
OTHER PROPERTY I I AND/OR SERVICES ( ) EXCHANGED?
NUMBER OF 1099S TO BE PRODUCED FOR THIS PROPERTY? 7
IF MORE THAN ONE SELLER:
Dollar amount to be reported based on Seller's declaration: f 25.000.00
SELLER INFORMATION:
You are required by law to provide your closing agent with your correct taxpayer identification number. If you
do not provide your closing agent with your correct taxpayer identification number, you may be subject to civil
or criminal penalties imposed by law under the Tax Reform Act of 1988, under Internal Revenue Code Sections
8045(e), 6676, 6722, 6723 and 7203.

U4-

BUYER'S PART OF REAL ESTATE TAX: $_
'FORWARDING ADDRESS*"**
FARRELL T. WANKIER, JR.

S.S.N. S2

P~- <S0-<b3

>/

461 £ Second Avenue
(STREET ADDRESS)
Salt Lake Citv. UT 84103
(CITY, STATE, ZIP CODE)
CERTIFICATION: Under penalties of perjury, I certify that the number shown on this statement is my correct
taxpayer identification number

Dated:

/oZ/l/fC

Farrell T. Wat

Surety Title Agency
141 East 5600 South, Suite 100
Murray, Utah 84107
(801)268-8333
File #32669B

Trust Deed
With Assignment of Rents
THIS TRUST DEED, made this 17th day of October, 1996 between,
STEVEN ft B0YINGT0N, as TRUSTOR,
of: 633 North Victory Road, Salt Lake City, Utah 84103
SURETY TITLE AGENCY, as TRUSTEE",
of: 141 East 5600 South, Suite 100, Murray, Utah 84107, and,
FARRELL T. WANKIER, JR. and DEANNA R. WANKIER, husband and wife, as
BENEFICIARY.
of: 461 East Second Avenue, Salt lake City, Utah 84102
WITNESSETH: That Trustor CONVEYS AND WARRANTS TO TRUSTEE IN TRUST, WITH POWER OF
SALE, the following described property situated in Salt Lake County, State of Utah:
Commencing at the Southeast corner of Lot 9, Block 34, Plat "E", Salt Lake City Survey,
thence North 31 °30' West 44.07 feet; thence West 100 feet; thence South 31 °30' East 44.07
feet; thence East 100 feet to the point of beginning.
Subject to a right of way over the South 14.07 feet thereof.
Tax/D

#08-36-230-024

Together with all buildings, fixtures and improvements thereon and all water rights, rights of way,
easements, rents, issues, profits, income, tenements, hereditaments, privileges and appurtenances thereunto
belonging, now or hereafter used or enjoyed with said property, or any part thereof, SUBJECT, HOWEVER, to
the right, power and authority hereinafter given to and conferred upon Beneficiary to collect and apply such
rents, issues, and profits;
.

FOR THE PURPOSE OF SECURING (1) payment of the indebtedness evidenced by a promissory note of

even date herewith, in the principal sum of $ 20.000.00.
made by Trustor, payable to the order of Beneficiary at the
times, in the manner and with interest as therein set forth, and any extensions and/or renewals or modifications thereof; (21 the
performance of each agreement of Trustor herein contained; (31 the payment of such additional loans or advances as hereafter may
be made to Trustor, or his successors or assigns, when evidenced by a promissory note or notes reciting that they are secured by this
Trust Deed; and (41 the payment of all sums expended or advanced by Beneficiary under or pursuant to the terms hereof, together
with interest thereon as herein provided.
TO PROTECT THE SECURITY OF THIS TRUST DEED, TRUSTOR AGREES:
1. To keep said property in good condition and repair; not to remove or demolish any building thereon; to complete or restore
promptly and in good and workmanlike manner any building which may be constructed, damaged or destroyed thereon; to comply with
all laws, covenants and restrictions affecting said property; not to commit or permit waste thereof; not to commit, suffer or permit
any act upon said property in violation of law; to do all other acts which from the character or use of said property may be reasonably
necessary, the specific enumerations herein not excluding the general; and if the loan secured hereby or any part thereof is being
obtained for the purpose of financing construction of improvements on said property, Trustor further agrees:
(a) To commence construction promptly and to pursue same with reasonable diligence to completion in accordance with plans
and specifications satisfactory to Beneficiary, and

(b) To allow Beneficiary to inspect said property at all times during construction.
Trustee, upon presentation to it of an affidavit signed by Beneficiary, setting forth facts showing a default by Trustor under
this numbered paragraph, is authorized to accept as true and conclusive all facts and statements therein, and to act thereon hereunder.
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2. To provide and maintain insurance, of such type or types and amounts as Beneficiary may require, on the improvements
now existing or hereafter erected or placed on said property. Such insurance shall be carried in companies approved by Beneficiary
with loss payable clauses in favor of and in form acceptable to Beneficiary. In event of loss, Trustor shall give immediate notice to
Beneficiary, who may make proof of loss, and each insurance company concerned is hereby authorized and directed to make payment
for such loss directly to Beneficiary instead of to Trustor and Beneficiary Jointly, and the insurance proceeds, or any part thereof, may
be applied by Beneficiary, at its option, to reduction of the indebtedness hereby secured or to the restoration or repair of the property
damaged.
3. To deliver to, pay for and maintain with Beneficiary until the indebtedness secured hereby is paid in full, such evidence
of title as Beneficiary may require, including abstracts of title or policies of title insurance and any extensions or renewals thereof or
supplements thereto.
4. To appear in and defend any action or proceeding purporting to affect the security hereof, the title to said property, or
the rights or powers of Beneficiary or Trustee; and should Beneficiary or Trustee elect to also appear in or defend any such action
or proceeding, to pay all costs and expenses, including cost of evidence of title and attorney's fees in a reasonable sum incurred by
Beneficiary or Trustee.
5. To pay at least 10 days before delinquency all taxes and assessments affecting said property, including all assessments
upon water company stock and all rents, assessments and charges for water, appurtenant to or used in connection with said property;
to pay, when due, all encumbrances, charges, and liens with interest, on said property or any part thereof, which at any time appear
to be prior or superior hereto; to pay all costs, fees, and expenses of this Trust.
6. Should Trustor fail to make any payment or to do any act as herein provided, then Beneficiary or Trustee, but without
obligation so to do and without notice to or demand upon Trustor and without releasing Trustor from any obligation hereof, may: Make
or do the same in such manner and to such extent as either may deem necessary to protect the security hereof, Beneficiary or
Trustee being authorized to enter upon said property for such purposes; commence, appear in and defend any action or proceeding
purporting to affect the security hereof or the rights or powers of Beneficiary or Trustee; pay, purchase, contest or compromise any
encumbrance, charge or Hen which in the judgment of either appears to be prior or superior hereto; and in exercising any such powers,
incur any liability, expend whatever amounts in its absolute discretion it may deem necessary therefor, including costs of evidence of
title, employ counsel, and pay his reasonable fees.
7. To pay immediately and without demand all sums expended hereunder by Beneficiary or Trustee, with interest from date
of expenditure at the rate of ten per cent (10%) per annum until paid, and the repayment thereof shall be secured hereby.
IT IS MUTUALLY AGREED THAT:
8. Should said property or any part thereof be taken or damaged by reason of any public improvement or condemnation
proceeding, or damaged by fire, or earthquake, or in any other manner. Beneficiary shall be entitled to all compensation, awards, and
other payments or relief therefor, and shall be entitled at its option to commence, appear in and prosecute in its own name, any action
or proceedings, or to make any compromise or settlement, in connection with such taking or damage. All such compensation, awards,
damages, rights of action and proceeds, including the proceeds of any policies of fire and other insurance affecting said property, are
hereby assigned to Beneficiary, who may, after deducting therefrom all its expenses, including attorney's fees, apply the same on any
indebtedness secured hereby. Trustor agrees to execute such further assignments of any compensation, award, damages, and rights
of action and proceeds as Beneficiary or Trustee may require.
9. At any time and from time to time upon written request of Beneficiary, payment of its fees and presentation of this Trust
Deed and the note for endorsement {in case of full reconveyance for cancellation and retention), without affecting the liability of any
person for the payment of the indebtedness secured hereby, Trustee may (a) consent to the making of any map or plat of said
property; lb) join in granting any easement or creating any restriction thereon; (c)join in any subordination or other agreement affecting
this Trust Deed or the lien or charge thereof; id) reconvey, without warranty, all or any part of said property. The grantee in any
reconveyance may be described as "the person or persons entitled thereto," and the recitals therein of any matters or facts shall be
conclusive proof of the truthfulness thereof. Trustor agrees to pay reasonable Trustee fees for any of the services mentioned in this
paragraph.
10. As additional security, Trustor hereby assigns to Beneficiary, during the continuance of these trusts, all rents, issues,
royalties, and profits of the property affected by this Trust Deed and of any personal property located thereon. Until Trustor shall
default in the payment of any indebtedness secured hereby or in the performance of any agreement hereunder, Trustor shall have the
right to collect all such rents, issues, royalties, and profits earned prior to default as they become due and payable. If Trustor shall
default as aforesaid, Trustor's right to collect any of such moneys shall cease and Beneficiary shall have the right, with or without
taking possession of the property affected hereby, to collect all rents, royalties, issues, and profits. Failure or discontinuance of
Beneficiary at any time or from time to time to collect any such moneys shall not in any manner affect the subsequent enforcement
by Beneficiary of the right, power, and authority to collect the same. Nothing contained herein, nor the exercise of the right by
Beneficiary to collect, shall be, or be construed to be, an affirmation by Beneficiary of any tenancy, lease or option, nor an assumption
of liability under, nor a subordination of the lien or charge of this Trust Deed to any such tenancy, lease or option.
11. Upon any default by Trustor hereunder, Beneficiary may at any time without notice, either in person, by agent, or by
a receiver to be appointed by a court (Trustor hereby consenting to the appointment of Beneficiary as such receiver), and without
regard to the adequacy of any security for the indebtedness hereby secured, enter upon and take possession of said property or any
part thereof, in its own name sue for or otherwise collect said rents, issues and profits, including those past due and unpaid, and apply
the same, /ess costs and expenses of operation and collection, including reasonable attorney's fees, upon any indebtedness secured
hereby, and in such order as Beneficiary may determine.
12. The entering upon and taking possession of said property, the collection of such rents, issues and profits, or the
proceeds of fire and other insurance policies, or compensation or awards for any taking or damage of said property, and the application
or release thereof as aforesaid, shall not cure or waive any default or notice of default hereunder or invalidate any act done pursuant
to such notice.
13. The failure on the part of Beneficiary to promptly enforce any right hereunder shall not operate as a waiver of such
right and the waiver by Beneficiary of any default shall not constitute a waiver of any other or subsequent default.
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14. Time is of the essence hereof. Upon default by Trustor in the payment of any indebtedness secured hereby or in the
performance of any agreement hereunder, all sums secured hereby shall immediately become due and payable at the option of
Beneficiary. In the event of such default, Beneficiary may execute or cause Trustee to execute a written notice of default and of
election to cause said property to be sold to satisfy the obligations hereof, and Trustee shall file such notice for record in each county
wherein said property or some part of parcel thereof is situated. Beneficiary also shall deposit with Trustee, the note and all
documents evidencing expenditures secured hereby.
15. After the lapse of such time as may then be required by law following the recordation of said notice of default, and
notice of default and notice of safe having been given as then required by law. Trustee, without demand on Trustor, shall sell said
property on the date and at the time and place designated in said notice of sale, either as a whole or in separate parcels, and in such
order as ft may determine (but subject to any statutory right of Trustor to direct the order in which such property, if consisting of
several known tots or parcels, shall be sold), at public auction to the highest bidder, the purchase price payable in lawful money of
the United States, at the time of sale. The person conducting the sale may, for any cause he deems expedient, postpone the sale
from time to time until it shall be completed and, in every case, notice of postponement shad be given by public declaration thereof
by such person at the time and place last appointed for the sale; provided, if the sate is postponed for longer than one day beyond
the day designated in the notice of sale, notice thereof shall be given in the same manner as the original notice of sale. Trustee shall
execute and deliver to the purchaser its Deed conveying said property so sold, but without any covenant or warranty, express or
implied. The recitals in the Deed of any matters or facts shall be conclusive proof of the truthfulness thereof. Any person including
Beneficiary, may bid at the sale. Trustee shall apply the proceeds of sale to payment of (1) the costs and expenses of exercising the
power of safe and of the sale, including the payment of the Trustee's and attorney's fees; (21 cost of any evidence of title procured
in connection with such sale and revenue stamps on Trustee's Deed; 13) all sums expended under the terms hereof, not then repaid,
with accrued interest at 10% per annum from date of expenditure; 14} all other sums then secured hereby; and (5) the remainder, if
any, to the person or persons legally entitled thereto, or the Trustee, in its discretion, may deposit the balance of such proceeds with
the county Clerk of the county in which the sale took place.
16. Upon the occurrence of any default hereunder, Beneficiary shall have the option to declare all sums secured hereby
immediately due and payable and foreclose this Trust Deed in the manner provided by law for the foreclosure of mortgages on real
property and Beneficiary shall be entitled to recover in such proceedings all costs and expenses incident thereto, including a reasonable
attorney's fee in such amount as shall be fixed by the court.
17. Beneficiary may appoint a successor Trustee at any time by filing for record in the office of the County Recorder of
each county in which said property or some part thereof is situated, a substitution of Trustee. From the time the substitution is filed
for record, the new Trustee shall succeed to all the powers, duties, authority and title of the Trustee named herein or of any successor
Trustee. Each such substitution shall be executed and acknowledged, and notice thereof shall be given and proof thereof made, in
the manner provided by law.
18. This Trust Deed shall apply to, inure to the benefit of, and bind all parties hereto, their heirs, legatees, devisees,
administrators, executors, successors and assigns. All obligations of Trustor hereunder are joint and several. The term "Beneficiary"
shall mean the owner and holder, including any pledgee, of the note secured hereby. In this Trust Deed, whenever the context so
requires, the masculine gender includes the feminine and/or neuter, and the singular number includes the plural.
19. Trustee accepts this Trust when this Trust Deed, duly executed and acknowledged, is made a public record as provided
by law. Trustee is not obligated to notify any party hereto of pending sale under any other Trust Deed or of any action or proceeding
in which Trustor, Beneficiary, or Trustee shall be a party unless brought by Trustee.
20. This Trust Deed shall be construed according to the laws of the State of Utah.
21. The undersigned Trustor requests that a copy of any notice of default and of any notice of safe hereunder be mailed
to him at the address hereinbefore set forth.
22. If all or any part of this property is sold, leased, transferred or in any way conveyed without prior consent of
Noteholder, this loan shall become immediately due and payable.
Signed in the presence of:
STEVEN

State of Utah

) ^

County of Salt Lake

I

silt
&**>***On the / /r7 day of September,
the signer of the foregoing instrument who

B.BOYING

appeared before me STEVEN B. BOYINGTON,
to me that he executed the same.

C^^^^W^^
nVotary Public
My Commission Expires: y^/^0/7d^

/

Residing In: /^/1/^ASI^^-f

LL^

* NOTE: Trustee must be a member of tbe Utah State Bar, a bank, building and loan association or saving's and ban assoclatftn authorized to do such business in Utah;
a corporation authorized to do a trust business ki Utah: or a title insurance or abstract company authorized to do such business m Utah.
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Surety Title Agency
141 East 5600 South, Suite 100
Murray, Utah 84107
(801)268-8333
File #32669B

Trust Deed Note
DO NOT DESTROY THIS NOTE: When paid, this note, with Trust Deed securing the same, must be surrendered
to Trustee for cancellation before reconveyance will be made.

$20,000.00

Murray, Utah
October 17, 1996

FOR VALUE RECEIVED, the undersigned jointly and severally, promise to pay to the order of:

FARRELL L WANKIER, JR. and UEANNA R. WANK1ER, husband anil wife
of: 461 £ Second Avenue, Salt Lake City, Utah 84102
or at such other place as the holder hereof may designate,
* 'Twenty Thousand andNo/100 Dollars**, ($20,000.00), together with interest at the rate of Nine Percent,
(9.00%) per annum on the unpaid principal, said principal and interest payable as follows:
$202.85 or more per month with the first payment beginning on or before the 15th day of November, 1996 and
$202.85 or more shall be due and payable on or before the 15th day of each and every month thereafter.
Said payment represents principal and interest only.
Maker herein agrees to pay the annual property taxes when same become due and to provide Holder with proof
of same.

Any installment not paid within IS days after its due date shall bear a penalty of 5% of the installment amount.
If default occurs in the payment of said installments of principal and interest or any part thereof, the holder hereof, at
holder's option and without notice or demand, may declare the entire principal balance and accrued interest immediately due and
payable.
If this note is collected by an attorney after default in the payment of principal or interest, either with or without suit, the
undersigned jointly and severally agree to pay all costs and expenses of collection including a reasonable attorney's fee.
The makers, sureties, guarantors and endorsers hereof severally waive presentment for payment, demand and notice of
dishonor and nonpayment of this note, and consent to any and all extensions of time, renewals, waivers or modifications that may
be granted by the holder hereof with respect to the payment or other provisions of this note, and to the release of any security, or
any part thereof, with or without substitution.
This note is secured by a Trust Deed of even date herewith.

^fc^r^Ug^^
STEVEN B. BOYlWtBSD

/

}

Exhibit 3
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Mail ttx notice t o .

. Addrtn.t

WARRANTY DEED ^

2306737

^

grantor

rhyllls Labolle Burton
cf

S i l l Uko City

CONYEY

^

(SpecU!)

hereby

AND WABJIAHT

agi<nst all claiming by, through or under

David Jay and Phyllis Pax: on, his wife
grantee
141''

/AMR

rVT'V

for the rum of
.DOLLARS,

TH0U3AKD and noAOO
other good and valuable consideration.
foliowing described tract of land in
Salt Lake

County,

Stiieof Utah: Con. at a point 51.3 *>et *%cst or the Southeast ccmer of Lot 6,
31o~k 31:, Plat "E", Salt Lake City Survey and running thence North 17 def, h2«
*^*c3v 3P Ft.; thence '.Jest 118.U f t . ; thence about So. Vu 6er. 37*30" Zast 37 f*.
to a PoiTi4. 12C.7 f t . East of tho Southwest comer of said Lot 6; thence East 12.
f t . along the South line of Lot 6, t o the place of bog. Together vJth a right of
vay over the following:- Coraencing 106.55 £U YJest of the Northeast comer of
said Lot t, and running thence V.'cst 12 f t . ; thence South 32 de. L01 East hi.5 f t . ;
thence East 12 feet; thence L'orth 32 dcg. Ii0« 'West h i . 5 feet to the place or beg.
Also a rlrht of way to uso the following described tract of land; a strip of land
12 feet vide along the south side of l o t ?, Slock 3U, Plat "fc", salt LaKe m y
Survey. Also a rirht of vav t o use two feet in width for a Pipe line running
free* a center point on the Worth l i n e of said Lot 8, 166.FJ feet West frora the
Sortheast corner of said Lot 6, and.extending as a strip cwo feet wide from said
center point for 35 feet, i n a southerly direction connecting with tho said land,
hereinbefore conveyed a t a point 13.5 feet East of the Northwest comer of said
conveyed land, the said lands and right of way are properly surveyed and staked
on the ground.

^J
11
.&M

- VTTNESS, tUehuid/y of laid grantor^/, thk

^j~^:iz
•":-v:.y *

.*•*•-. J Signed in the Piw:ncc of

^^-^&i,*AfijJ\

.

•

STATE OF UTAH,
iH.

/County
» '-of:J-'0
• «/£ ••<
On the

day of

t-z/£r^.:

(

J

uy^^

J +^ULL

^ .-•••'

[

i/ fr//y-

.

1V
-v'-.. £.- J'-""
d'Y of

p e n a l l y appeared before «r* J'^fC^,
the figner
tame.

*/. •*

.A.D.i9*>^(Ut^^*:r.0^

r» > • < .

t A.D.

0% *«- • • f

If

V ^ ^ l - B c ^ ^

of the wlchin irutrument, *rho duly acknowledged to me thit i he

executed thi

..... ^:i<filljQ^<^&L«
,.
U* romntiMioo nptm^L^J^M

Notary Public. ^
1,3 L£&f 1 raiding in '-If
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~ *-+£*-/,'
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Mail tax notice to.

3052437

iu»t4i<m

.Addresa-

WARRANTY DEED

>

AfA.^/x2rr

fWJ3

W. W. KIRTON, J R . , and ARLENE S. KIHTON, h i s w i f e ,
grantors
of
, County of
, State of Utah, hereby
CONVEY and WARRANT to
KIMI KAJIYAMA, a wonan,

Salt Lake County, State of Utah,
5Salt Lake City,
aood and
and valuable
valuable cconsiderations,
the
_9* , and, other
_ _tar good
,
receipt
$10.Q0 of which 1 H hereby acknowledged,

rr%Ltee
for thetfumof
IXsL&tt&cV

County,
the following described tract of land in
S a l t Lake
State of Utah:
COMMENCING at a point 59.55 feet West of the Northeast corner of
Lot 8, Block 34, Plat "E", Salt Lake City Survey, and running thence
South 17*42' East 34.24 feet; thence West 118.4 feet; thence North
15°8' West 36.92 feet tc the North line of said Lot 8; thence East
along the North line of said Lot 8, 117 feet, more or less, to the
place of beginning.
ALSO, COMMENCING at a point 120 feet West and North 31*30' West
14.07 feet, from the Southeast corner of Lot 9, Block 34, Plat "E",
Salt Lake City Survey, and running thence North 31*30* West
85.93 feet; thence West 60 feet; thence South 31*30• East 85.93 feet
to the point due West of the point of beginning; thence East 60 feet
to the point of beginning.
TOGETHER with a right-of-way 12 feet wide along the South side of
j
Lot 9, Block and Plat aforesaid, and running the jfull length of
j
said Lot 9.
•
I
SUBJECT to taxes, easements, restrictions, rights, and rights-of-way
appearing of record.

WITNESS, the hands of said grantors , this
December
t A. D. 19 77.

day of

23rd

Signed in the Presence of

i^&i

STATE OF UTAH,
County of S a l t Lake

) day of
December
, A. D. 19 7 7 ,
W. W. KIRTON, J R . , and ARLENE S . KIRTON, h i s
instrument, who duly acknowledged to me that the y executed the

My commission expir
•LANK

#IO»

M
^

C^y^rtc^iajL^
Notary Public.
|"n S a l t Lake C i t y , Utah

v-

June 3j

1981

d • • • • *T«. «r

- • ! ! « » 0 l * 0 0 • «•» — • * ! . ' IAMB C«TV
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Exhibit 5

SCALE IN

ranr

S A L T L A K E COUNTY

X^Lft.

LOCATION

OF

SURVEY

LOT 6 AND LOT 8 . BLOCK 3 4 . PLAT "E"
IN THE NE 1/4 OF SECTION 36 T
SALT LAKE BASE AND UERID

DESCRIPTIONS:
W o m a n l y D . . d E n t r y No.
T o . No.'e-36-2J0-025

5707546.

Booh 6 0 2 0 .

Poo*

2125

Cooao.ci.o ol fho So.lh.oit Cor.or of Lot 8. Block 3 4 . Plat '£'
Soil Loko 8 Clty S.r.oy:
Tho.to North 31*30- Wo.I 5 roo.i
tho.eo
Wo.I 58.55 foot:
thi.co Sooth I7 l 43 Eo.t 73.24 foot:
tho.eo
Eo.t SI.3 loot to tho pol.t ef b o j i ^ . ^ j .

TRACT 2
Worro.iy Good (10-17-00)
Ton No. 6-36-230-024
Coooo.cl.q ot tho So.thoo.l cor.or of Lot 9. Block 34 Plot "E".
Solt L«ko 8 CI|y S.r.or:
tho.eo North 31*30- Woit 44.07 fool:
tho.eo Wo.t l60 foot'
Iho.co So.lh 31*30- Eo.t 4 4 . 0 7 fool:

SURVEYORS CERTIFICATE:
. JOSEPH F. VAROZ.

THIS SURVEY WAS MADE WITH GENERALLY ACCEPTED LOCAL SURVEY INO

R REVISIONS TO
OR PROFESSIONAL WHO UAKES THESE CHANGES.

REGISTERED LAND SURVEYOR NO. 363S
MARCH

12. 1887

NARRATIVE:
THIS SURVEY WAS PERFORMED TO LOCATE AND IDENTIFY THE CORNERS OF
THE ABOVE DESCRIBED TRACTS OF LAND.
BASIS OF BEARING IS BETWEEN
TWO 12) FOUND MONUMENTS A L O N G WEST CAPITOL STREET AT GIRARD
AVENUE AND ZANE AVENUE AS DEPICTED HEREON.
THIS SURVEY WAS FIELD
STAKED TO CONFORM W I T H THE SALT LAKE CITY SURVEY ATLAS PLATS A S
DEPICTED HEREON.

LEGEND
FOUND SALT LAKE CITY
SET CAP/REBAR

MONUMENTS

STAMPED

3638

RECORD OF SURVEY
STEVEN B. B0Y1NGT0N
633 NORTH VICTORY ROAD
SALT LAKE CITY. UTAH 64IC3

a

J.F. VAROZ It ASSOCIATES
Pro/tsiional Surveyor* • Snginaars

MARCH U .

it U K . City. Utah * 4 W 7
1BBT

IWU

JOB NO

»4-«4Z
BTItZ-l
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Recorded ^ U i a i H H X L ^
Request of GUARDIAN TITJ.S". CO.

295S140

NOTICE OF CONTRACT

TO WHOM I T MAY CONCERN i

The u n d e r s i g n e d ,

*°
feV

KATIE L. D1XCM.\ necciiwr
Salt Lj&e Ccunrv uiah
7

T^efyi Vafrinfton "

Ueputv

LARRY R. ft&NN-

does hereby Claim and Aasert an interest in and to the real property hereinafter
described by virtue of a certain Uniform Real Eatate Contract dated
June 17, 1977

and executed by

DAVID JAY PAXTON and PHYLLIS PAXTON, his wife

Seller, and

LARRY R. GLENN

Buyer, and

described as follows:

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART OF THIS NOTICE OF CONTRACT.

IN WITNESS WHEREOF,
17th

I have hereunto, affixed „;y hand

day of

June

and seal

this

, A. D. 19 77

LARRY R. GLENN

STATE OF UTAH

)
) 88*

COUNTY OF Salt Lake

cr

\->

)

C7>

-~.

the 17th

V ^ ' V i l/fft^X-

day of

June

, 19 77 # personally appeared before mc

GL

ENN

•the .signers4 of the foregoing instrument, who dxdy acknowledged to me that
executed thefsajno.
" ..
i
s

• ' • • . . .
.

,1 -'s<

i.

'

yJ>']/

,

V'/V

'» v

'<

' '

r ,'L A

t *,y*\

'-£

c

Notary Public

My Commission jjfccpiresi August 1 , 1978

Residing a t *

Salt Lake C i t y , Utah

OUAHDIAN TITLE COMPANY OF UTAH

>4X

^y

O
Cn

he

ro
Cn

to

-;:^;.t-\~' 7 ^ - = 7 ^
— ^.Q^.-t^y-

^ ; ,y^-^-^--^v-^^•• -^s - ^ r ^ ^ s t t ^ r*.
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^xi-ZL ^^,i:^Aa&ha^^»^ . "^jisS^^gl-X^^^^^a^*^^' :* ~Atfo*^i-:£3^^

•-Wf,.*-^-

,£

Commencing at a point 81.3 feet West of the Southeast Corner of Lot 8,
Block 34, Plat "E", Salt Lake City Survey, and running thence North 17°
42' West 39 feet; thence West 118.4 feet; thence South 14°37 , 30 M East 37
feet to a point 128.7 feet East of the Southwest Corner of said Lot 8;
thence East 120 feet along the South line of Lot 8 to the place of beginninq.
TOGETHER WITH a Right of Way over the following:
Commencing 106.55 feet West of the Northeast Corner of said Lot 8, and running
thence West 12 feet; thence South 32°40' East 41.5 feet; thence East 12 feet;
thence North 32°40' West 41.5 feet to the place of beginning.
ALSO, a Right of Way to use the following described tract of land:
A '.trip of land 12 feet-wide along the South side of Lot 9, Block 34, Plat "E"
jdlt Lake City Survey.
ALSO, a Right of Way to use two feet in width for a pipe line running from a
center point of the North '. ine of said Lot 8, 166.55 feet West from the Northeast Corner of said Lot £, and extending as a strip two feet wide from said
center point for 35 feet in a Southerly direction connection with the said land,
hereinbefore conveyed at a point 13.5 feet East of the Northwest Corner of said
conveyed land.
Situate in Salt Lake County, State of Utah.
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Exhibit 7

DONALD R. WILSON #3506
JAMES W. PALMER #6959
Wilson & Wilson
Attorneys for Plaintiff
5620 Highland Drive
Salt Lake City, UT 84121-1303
Telephone: 277-0143
Telecopier: 801-277-0150

IN THE THIRD DISTRICT COURT, SALT LAKE DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH

STEVEN B.BOYINGTON,
Plaintiff,
vs.

:

STIPULATIONS

:
:

LARRY R. GLENN, KIMI
KAJIYAMA, et al,

:
:

Case No. 970902402 PR
Judge: David S. Young

Defendants.

The parties to the above entitled matter, by and through their respective counsels, make
the following Stipulations for the purpose of the trial in this matter only:
1. A title search and report on the property which is the subject of this matter does not
show any easements or rights of way over the plaintiffs described property.
2. The subject property of this lawsuit is owned in fee simple by the plaintiff, Steven B.
Boyington.
3. The plaintiff will not be required to have a licensed title abstractor testify as to the
ownership and right of way of the subject property as specified in paragraphs 1 and 2, above.

4. The subject property and adjacent areas have been surveyed by a licensed surveyor,
J. F. Varoz, and the complete report of that survey may be entered into evidence and accepted by
the Court as to those matter covered by that survey, without the necessity of having said surveyor
appear and testify as to the authenticity of said survey.
5. A public right of way deed was granted and recorded in the office of the Salt Lake
City Recorder, running east and west, north of the defendant's property, as shown on the official
plat of subject property and on the Record of Survey prepared by J. F. Varoz & Associates, dated
March 12, 1997.
6. The following documents may be admitted into evidence as the original vesting
documents starting the chain of title for each of the parties in this suit to-wit, Steven B.
Boyington, Larry R. Glenn, and Kimi Kajiyama, in the Office of the Salt Lake County Recorder:
a. Warranty deed dated April 18, 1994, Leland P. Herrick, grantor, Steven B.
Boyintgon, grantee, recorded as entry #5797546 in book 6902 at page 2125.
b. Notice of Contract dated June 17, 1977, David J. Paxton and Phyllis Paxton,
sellers, and Larry R. Glenn, buyer, recorded June 20, 1977 at 10:40 a.m. as entry
#2959140 in Book 4505 at pages 1252 & 1253.
c. Warranty Deed dated December 23, 1977 W. W. Kirton, Jr. and Arlene S.
Kirton, grantors, and Kimi Kajiyama, grantee, redorded March 24, 1978 as entry
#3082437 in book 4643 at page 1508.

2

7. The sole question of law for this Court to determine is whether the defendants have
established a prescriptive easement or an easement by necessity over the plaintiffs property
described in the complaint.
Dated this

day of January, 2000.

Donald R. Wilson
Attorney for Plaintiff

Steven C. Russell
Attorney for Defendants
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